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Purchase by Tate Gallery of The Upper Room by serving trustee Chris Ofili
Price paid

The Museums Association Buying in the market: a checklist for museums has been  produced by the Museums Association Ethics Committee in consultation with the National Art Collections Fund, the National Heritage Memorial Fund, the Heritage Lottery Fund, the Committee of Area Museum Councils, Resource, the Resource/V&A Purchase Grant Fund, the Resource/Science Museum PRISM Fund and the National Fund for Acquisitions (National Museums of Scotland).  

The introduction to it states:

The checklist is intended to assist museums that are considering the purchase of any types of item for the collections from a dealer or at auction, to ensure that the acquisition is made to the highest professional and ethical standards.

The Checklist states a basic requirement when buying from a dealer: 

research the value of the item and seek at least one independent valuation. 

There is no indication in the Trustees Minutes that there has been any research to establish the value of the item and that such research has been presented to the Trustees, nor that there has been any independent valuation. 

The valuation of Mr Ofili’s work would require particular caution as The Guardian (7 December 2004) reports that from 1998 to December 2004 his auction prices had fallen by 24%. In June 2004 artmarketsinsight.com reported that his record price (attained in 2001) was $211,500 (£117,038). Again there is no consideration of this by the trustees.

It should be noted that at the July 2003 trustees meeting, Jon Snow specifically questioned whether there had been change (i.e. fall) in the market value of the group, and Sir Nicholas Serota “assured him this was not the case”, although citing no evidence for this, apart from the fact that the artist’s dealer had succeeded in attracting five benefactors.
Mr Newman, Head of Tate Legal, confirmed to me that Tate considered The Upper Room had been obtained at a “low preferential rate”. The Museums Association Buying in the market: a checklist for museums says when buying from a dealer  “expect to negotiate a museum discount of at least 10 per cent”. The sale price was 20% less than the original asking price, which means the preferential rate is 10% less than what would normally be expected. This from a serving trustee does not strike one as extraordinarily generous, particularly bearing in mind the fall in Mr Ofili’s auction prices during the period of purchase.

However, in November 2003 Sir Nicholas Serota “reminded Trustees that..... ordinarily it was the policy not to acquire work by serving Trustees,” but that there had been however “a decision to waive this rule on the basis that this was an exceptional group of works offered at an exceptional price.”  

He states this after the following exchanges had taken place a few months previously in 2003, as reported in The Sunday Telegraph (23 October 2005):

2 June
Curator Catherine Kinley informed Sir Nicholas Serota: "Victoria [Miro] rang me this morning … I indicated that we are pretty broke and that the price would have to come down." Sir Nicholas’s response was, "Of course the price will have to come down and I want Victoria to find half the funds."

4 June
Ms Miro told Sir Nicholas, "My fear is that you might not be entirely committed to this potential acquisition and possibly feel coerced into needing to appear enthusiastic."

11 July
Sir Nicholas stated, “I spoke to Victoria [Miro] yesterday. She cannot discount the work further … Chris remains adamant that the work should be shown together."

Tate’s contradiction over status of work

In January 2003 trustee minutes Sir Nicholas Serota called the option to purchase The Upper Room a “unique opportunity”, and the Trustees “agreed but emphasized that it was essential that the special circumstances be clearly minuted.” Chairman David Verey advised, “This opportunity was not likely to come again and Trustees would be neglecting their responsibilities to the Collection if they did not act.” In November 2003, Sir Nicholas Serota called it “an exceptional group of works”. 
This argument for the purchase of a trustee’s work on the grounds that it was unique and an opportunity not likely to come again was then flatly contradicted by a letter to me from Ben Newman, Head of Tate Legal, on 16 September 2005. Tate refused to disclose the price of The Upper Room under the Freedom of Information Act, citing exemption 43(2) that:

Revealing the price paid for this work is likely to adversely affect Tate’s ability to secure the best possible price for future acquisitions by reducing our scope for manoeuvre in negotiations for similar or related works.
On 18 October 2005 Mr Newman wrote to me to disclose the purchase price on the grounds that “a legitimate public interest in the amount “paid” to a trustee” overrode “the usual public interest in maintaining the exemption that applies to purchase prices (namely that disclosing the purchase price would harm Tate’s commercial interests).” It is clear from this that Tate did not withdraw its statement under exemption 43(2), merely that other public interest factors overrode it.
Director’s conflict of interest

The Director of Tate (i.e. Sir Nicholas Serota) is appointed by the trustees (with the approval of the Prime Minister). Subsequent re-appointment after the fixed term of office expires is also by the trustees. As his employment is in their remit, it creates a conflict of interest when he is involved in procedures which directly affair a trustee’s interest. A clear case of such a situation is the purchase of a serving artist trustee’s work in the case of Ofili (or the acceptance of donated work, which has occurred with the other two serving artist trustees, Julian Opie and Fiona Rae).

That there is a very strong incentive to curry favour with Trustees is shown in an article about Sir Nicholas Serota in The Independent on Sunday (28 November 1993), where he comments on his desire to be appointed for a second term when his first seven-year period of appointment came to an end:

Tate trustees fall in and out of love with their director and I’ll only discover whether they have fallen out of love with me in 1995 when they discuss my contract..... The jury’s out.


Mr Ofili was not a trustee in 1995, but he was in 2002 when Sir Nicholas Serota was reappointed for another seven year term. Clearly then there is some element of gratitude, which then puts the Director in a compromised position when the artist trustee’s dealer brings pressure to bear especially by the introduction of personal issues. On 26 November 2002 Ms Miro wrote to Sir Nicholas (quote from The Sunday Telegraph, 23 October 2005):


There is also extra pressure as Chris is getting married next week

Artist trustee’s conflict of interest

As I show below, Tate’s showcasing of an artist can have significant knock-on benefits to this artist, which in the case of an artist trustee, who has been given such benefit with the Director’s strong support, creates another conflict of interest when it comes to an artist trustee considering the conduct and re-appointment of that Director. Anticipation of future favour can also be a factor.
NACF grant

The November 2003 Minutes record that no additional funding from NACF (National Art Collections Fund) was necessary to achieve the work, as “in the event of this not materialising, the acquisition would proceed anyway.” 

However, “Nicholas Serota reiterated that at the outset, Trustees had taken the view that it was appropriate to seek the majority of funding for the acquisition from external sources. It was his view that the Board should not seek to allocate more than 50% of the cost from general funds.” There is no mention of this in prior minutes, nor is there any explanation in any of the minutes, as to why it was “appropriate” for this particular acquisition, unless it was to do with the “special circumstances” of it being a Trustee’s work, in which case the NACF grant was obtained not because of financial necessity, but political expediency.

Furthermore, as by 2005, when the work was bought, the contributions of the private benefactors amounted to more than half of the total cost of the work, the grant from NACF (and from the Members) was unnecessary even to ensure that less than half came from general funds.

NACF: Chairman David Verey

The Chairman of Tate Trustees during the initial period of negotiation for The Upper Room was David Verey.  Paul Myners succeeded him on 26 March 2004. Mr Verey became chairman of the NACF and was in this position when Tate then applied to the NACF for a grant for the work whose purchase Mr Verey had endorsed previously as Tate Chairman. Furthermore in that latter role he had created a protocol where an external grant was not necessary for the purchase, and in November 2003 had stated that Sir Nicholas Serota:

should seek an additional contribution from another source prior to the acquisition being formally accepted by the Board. However, in the event of this not materialising, the acquisition would proceed anyway.
Insider Trading

Five individuals were sourced by Victoria Miro, Mr Ofili’s dealer, to donate funds to Tate in order to achieve the purchase price. These five individuals were also buying Mr Ofili’s paintings from Ms Miro. The tie-in between the donations and the purchases needs to be examined. These five individuals had privy information about Tate’s intentions to secure a major acquisition and the resultant boost to Mr Ofili’s status and hence prices. This information was not available to the general public. As a result of this information they were able to make a private purchase before the Tate’s enhancement of Mr Ofili’s career. Their donations were helping to effect this enhancement which would then increase the value of their own Ofili paintings.

When the fact of the five benefactors were introduced to the trustees in July 2003, there is no record in the minutes that they were also clients of Ms Miro, buying their own private Ofili paintings. This is not apparent until the November 2003 minutes. 

Confidentiality and auction price

There is no indication that any formal move was made to impose confidentiality on Ms Miro about this purchase. It should be established if knowledge of the forthcoming acquisition was imparted by her to other clients. There was also a sixth potential benefactor/client who eventually did not commit, who obviously did have such knowledge. In particular it should be established if there was any link with an auction on 12 May 2005 (just two months before the announcement of The Upper Room purchase) at Phillips, de Pury & Co in New York, when an astonishing new record was achieved at auction for an Ofili painting Afrodizzia (1996) ) sold by Charles Saatchi for a $1,001,600 (£554,258), an increase of over 5,000% on the original purchase price of “around £10,000” (The Daily Telegraph, 16 May 2005), and more than four times Mr Ofili’s previous highest price, although not above the then-secret record purchase price paid by Tate. 

One has to ask if there was any connection between these simultaneous public and “confidential” (Tate) increases in the price of his work.. Mr Saatchi is a client of Ms Miro, and it should be established whether any privy information passed between them. It should also be established whether Mr Saatchi was involved at any time in the purchase procedures, and whether he can be identified as:
a) the original individual who was going to buy The Upper Room on a 50/50 basis with Tate
b) the sixth benefactor who did not commit
c) one of the five benefactors who did commit. 
d) a benefactor singled out in the July 2003 Trustees Minutes, when Sir Nicholas Serota reassured Jon Snow that there had not been “a change in the market value of the group” by stating “Victoria Miro had secured a group of benefactors, including [redaction]”. The Minutes supplied to me delete the name of this individual, whose outstanding status was cited to bestow commercial credibility on the purchase. 

A leading question is whether the impending announcement by Tate was known by others involved in the auction. If so, this would provide an incentive to be prepared to bid higher and would help to explain the record price achieved. This would seem to be very likely with at least one of the underbidders, Manhattan dealer David Zwirner, who represents Mr Ofili's work. Tate’s action then may well have helped towards Mr Ofili’s record price, which in turn would justify the amount Tate had spent, and in fact make it appear a better price than it would have looked otherwise.
Tate’s boost to an artist’s value

Art writer Giles Auty is quoted in The Independent on Sunday (28 November 1993) describing a hierarchy of influence from a national museum, to local museums, to private collectors:

Lots of German and American towns have a Museum of Modern Art, and they will buy from dealers what’s been on show at the Tate. Those collectors follow museum tastes like gulls after a fishing fleet.

Sir Nicholas Serota comments on this in the same article:

Clearly, I have to be aware of the fact that if I decide to make a show of an artist at the Tate, this will influence the way people regard him or her.

The consequences of the purchase of The Upper Room were acknowledged at an early stage by Tate Britain Director Stephen Deuchar, who said in the July 2003 Trustees Minutes:

should the works go on display at Tate Britain, they were likely to attract significant public attention.
Preferential treatment for Mr Ofili’s work

The work by Mr Ofili was singled out by the trustees who decided that they must get it at all costs, if necessary finding the whole amount from general funds. However during the same period the acquisition of other artists work was left to their generosity if they wanted to donate work. There is no objective criterion to single out Mr Ofili’s work as being more necessary to acquire than the work of other leading artists, some of whom are more senior and more established. Although The Upper Room has received critical praise, this is by no means universal and Michael Glover wrote in The Times (15 September 2005):

you couldn’t by any stretch of the imagination describe it as profound, nor even as wonderful painting

Nevertheless, this work became a matter of intense priority which seemed to lose an overall sense of perspective. The November 2003 minutes record that Victoria Barnsley “argued that Trustees ..... should acquire the works come what may” (in terms of finance). This was then endorsed by Chairman David Verey. John Studzinski said, “not going ahead would demonstrate negligence in respect of the development of the collection.”

There is nowhere any evidence of consideration of any other gaps in the collection or whether the money and the effort of a fund-raising drive would be better spent elsewhere.

Advantage of being an artist trustee

A significant advantage of being an artist trustee is that other trustees will be likely to be more favourable to that artist’s work.. I am not suggesting any deliberate bias here, but simply something that will occur through a process of osmosis through familiarity with the artist, his/her personality and ideas. Mr Ofili may have left the room while specific discussions were conducted about his work, but at other times in the five years of his trusteeship there were no doubt informal chats with other Trustees about his work and the ideas behind it. This allows them to develop an in-depth sympathy and understanding, which any artist’s work would benefit from, but which other artists do not have the advantage of. In particular there needs to be an examination of the relationship of Mr Ofili with the other artist trustees responsible for decision-making on his work. They are certainly linked in public perception through associated exhibitions.
Mr Ofili and trustee discussions

The January 2003 trustee minutes supplied to me show Mr Ofili rejoining the meeting and discussions of his work continuing. This needs to be explained. 

Trustees’ interests

The Tate Register of Interests includes no details of any trustee’s holding of artworks. This could represent a conflict of interest if, as in this case, Tate’s actions are giving a significant boost to an artist’s career and the trustee holds work(s) by that artist. It should be established if any of the trustees own work by Mr Ofili. Such information on private holdings of artworks should in future be included in the Register.
Ethics 

The negotiations for Mr Ofili’s work overlapped with the preparations for the Building the Tate Collection initiative, part of which was an appeal for artists to donate work. However, there seems to have been no consideration of the juxtaposition of these two projects. Indeed Mr Ofili wrote in The Guardian on 27 October 2004 to urge other artists to donate work, while knowing the large sum that was being raised to buy his own work. This does not seem compatible with the Nolan Committee Seven Principles of Public Life, which Tate trustees are bound by. The first of these is "Selflessness: holders of public office should act solely in terms of the public interest." In this instance Mr Ofili’s actions are clearly against the public interest, as he is setting an example that artists do not donate their best work to Tate. I have written to him to say this (letter attached).

DCMS guidelines 

From the publication Public Appointments Probity & Conflicts of Interest a Guide for Candidates:
In other words, no-one should use, or give the appearance of using, their public position to further their private interests. This is an area of particular importance, as it is of considerable concern to the public and receives a lot of media attention

